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Rand W. Joly, President 
Ernest Joly & Sons, Inc. 
32 Beatrice Avenue 
Danielson, CT 06239 

Ernest Joly Sr., Registered Agent 
Ernest Joly & Sons, Inc. 
32 Beatrice Ave 
Danielson, CT 06239 

Derek Seney, President 
Eastern Connecticut Recycling, Inc. 
32 Beatrice Ave 
Danielson, CT 06239 

Sean M. Scabra, Registered Agent 
Eastern Connecticut Recycling, Inc. 
32 Beatrice Ave 
Danielson, CT 06239 

Ernest Joly & Sons Inc 
2RJS LLC 
Property Owner 
32 Beatrice Ave 
Killingly, CT 06239 

VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED 

RE: Notice of Violations and Intent to File Suit under the Clean Water Act 

To Whoni It May Concern:

^U ^^l/^.

f^Oo 

^& 

The Conservation Law Foundation ("CLF") 1 hereby gives notice to the addressed persons of its 
intent to file suit pursuant to Section 505 of the Federal Water Pollution Control Act ("Clean 

' CLF is a not-for-profit 501(C)(3) organization dedicated to the conservation and protection ofNew England's 
environment. Its mission includes the conservation and protection of the many uses of the waters in and around the 
Quinebaug watershed for, among other things, fishing, recreation, scenic/aesthetic and scientific purposes. CLF's 
membership includes people who live in or near the Quinebaug watershed, and use and enjoy the watershed for 
recreational, aesthetic, and/or scientific purposes. The interests of CLF's menibers are adversely affected by the 
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Water Act," "CWA,"' or "Act'"), 33 U.S.C. ti 1365(a), for the violations of the Act specitied 
below. This letter constitutes notice pursuant to 40 C.F.R., Part 135 (the "Notice°') of CLF's 
intention to file suit in United States District Court of the District of Connecticut seeking 
appropriate equitable relief, civil penalties, and other relief no earlier than 60 days from the 
postmark date of this Notice letter. 

The subject of this action is twofold. First, Ernest Joly & Sons, lnc. (hereafter "Joly'") and 
Eastern Connectieut Recycling. Inc. (hereafter "ECR") are dischargilig stormwater directly 
associated with sand, gravel, stone, clay and other non-metallic minerals (Joly) and wood 
processing, including mulching (ECR) at 32 Beatrice Ave Danielson, CT 06239 
(the "Facility") to the waters of the United States without a permit, in violation of Sections 
301(a) and 402(p)(2)(B) of the C WA, 33 U.S.C. §§ 131 1(a) and 1342(p)(2)(B). Second, Joly and 
ECR have not sought, obtained coverage under, or complied with the conditions of an individual 
National Pollutant Discharge Elimination System ("NPDES") permit or the General Permit for 
tlle Discharge of Stormwater Associated with Industrial Activity ("General Permit"')'- issued by 
the Connecticut Department of Energy and Envil-onmental Protection ("DEEP") in violation of 
33 U.S.C. §§ 1342(p)(3)(A) and (p)(4)(A), and 40 C.F.R. §§ 122.26(c)(1), 122.26(e)(I ). ln 
addition, the process water discharges associated with its mine dewatering discharges taking 
place under Joly's operation of the Facility cannot be covered under the Genel-al Permit but must 
be covered under an individual NPDES permit, or eliminated. 

BACKGROUNll 

With every rainfall event, hundreds of millions ofgallons of polluted rainwate►• pour into Long 
lsland Sound and other receiving waters. The consensus among aQencies and water quality 
specialists is that stormwater' pollution accounts for more than half of the total pollution entering 
the marine environment each vear. 

DEEP has designated more than 1000 river miles and 6000 acres of larger waterbodies in the 
State as "impaired," or not meeting water quality standards, and unable to support beneticial uses 
such as fish habitat and water contact recreation. 4 For the overwhelming majority of waterbodies 

Facility"s discharges of storniwater pollution to the receiving waters without a perniit and in violation of the Clean 
Water Act. 
I CONN. DF.P'T OF E.NF.RGY & ENVTI.. PROT., GI NFRAL PFRMIT FOR THF D(sCHARGF oF STORMW'ATFR ASsoCIA FFD 
WfI H INDUSTRIAL AC"rIVITY (October (, 2016), 
littp://www.ct.gov/deep/lib/deep/Perniits_aiid  Licenses/Water Discharge_General Permits/storni_indust_gp.pdf 
[hereinafter GENI_Rtat_ PL^.Rtvlrr]. Connecticut"s General Perniit for the Dischar-e of Stormwater Associated with 
Industrial Activity was first issued on October 1, 1992. It has been reissued and/or modified several times since then. 
The current General Permit became effective on October l, 2016, and will expire on September 30, 2018. 
' Stormwater is water froni precipitation events that flows across the ground and pavement after it rains or after 
snow and ice melt. See 40 C.F.R. § 122.26(b)(13). 
' See Connecticut bi'ater Oualitv. .lssessment Repor •t, U.S. ENV'tI_. PRO r. AGENCY (2012), 
https://iaspub.epa.govlwaters 10/attains_state.control?p_state=CT&p_cycle=2012. 

^
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listed as irnpaired, stormwater runoff is cited as the primary source of the pollutants causing the 
impairment. Contaminated stormvvater discharges can and must be controlled in order to improve 
the quality and health of these waterbodies. 

Stormwater discharges tlow from the Facility into the Quandock Brook, a tributar y of the 
Quinebaug River, and directly into Quinebaug River (Waterbod y ID: CT3700-00_04).' The 
Quinebaug River flows into the Shetucket River. vvhich tlovvs into the Thames River, and 
ultimately the Long Island Sound. 

DEEP has designated Waterbody lD: CT3700-00_04 as impaired pursuant to Section 303(d) of 
the Act. 33 U.S.C. î  1313(d) as a habitat for fish. other aquatic life and wildlife.' The 
Connecticut Water Quality Starndards establish minimum parameters to support the desianated 
uses. including but tiot limited to aesthetics, dissolved oYy^en, slud r̂e, oil and grease. sctun, 
color, suspended and settleable solids, silt or sand deposits, turbidity, bacteria, taste and odor, 
pH. temperature, chemicals, nutrients, sodittm, and biolo g ical condition. 7 -hhe cause of' 
impairment in Waterbody LD: CT3700-00_04 is unknovvn, and the probable sources contributing 
to impairment are unknov\n. 8 Ille o al stormwater discharges from the Facility contributes to the 
Quinebaua River's impaired status. 

Lon o Island Sound ("LIS") is the ultiniate receivin g vvater for discharges from the Facility. 
DEEP has designated the Long Island Sound for uses includin g shelltishin o and t-ecreation. But, 
the LLS consistently fails to sustain these uses and fails to meet state water quality standards. 
Thus. DEEP has designated LIS as impaired pursuant to Section 303(d) of the Act, 33 U.S.C. 
§ 1313(d). `) Illegal stormvvater discharges frotn this Facility contribute to the Sound's impaired 
status. 

Stormwater is water from precipitation events that flows across the ground and pavement after 
rain events or after snovv and ice melt. 1( ' Industrial activities, such as material handling and 
stora^^e, equipment maintenance and cleaning, industrial processing, and other operations that 

` See 20I-1 6Vaterbocf}' Repori 1or Ouirichcrttg River /Ptrtnant)-04, L.S.^ 	ENVTt_. Przo1. A( it ti'Ct" (2014), 
https:!Iofinpub.epa.gov/waters I Oiattains waterbody.control'pau id=CT3700- 
00 04&p cycle=2014Rp state=CT&p report type=. 
" Ici. 

See State ofConn- Dep't of Ener-y and Envtl. Prot., Ct)Nti'. A(d'vctl_s R[ cs. i; 22a-426-9 (201 5), 

https:/Ieregulations.et .Qov ,­ eRegsPortal!E3rowse!getDocument`'«uid= { COA3 E 155-0 I 00-C I CF-8 ^C3- 
D3C28F398640}. 

^ .S'ee supra, note 5. 
° See N.Y. S rArE Dr["i oi : Evvri Coust.rvA I IoN & CoNv. DEr, ' t oE E'vVrr. Przor.. LoNO Ist.AND SouND TMDL 
Rt t,oitT (2000), http:i/lon2islandsoundstudy.net %wp-content`uploads^?O10iO3/Tmdl.pdf. 
" See 40 C.F.R. § 12?.36(b)(13).

m
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occur at industrial facilities, may be exposed to stormwater flow." Stormwater from industrial 
facilities, contaminated with pollutants, is then conveyed into nearby waterbodies.''- 

In order to discharge stormwater lawfully, Ernest Joly & Sons, Inc. and Eastern Connecticut 
Reeycling, Inc. are required to apply for coverage under a Clean Water Act National Pollutant 
Discharge Elimination System discharge permit such as the General Permit issued by DEEP. 
Joly and ECR have failed to obtain a General Permit for the Discharge of Stormwater Associated 
with Industrial Activity issued by DEEP or any other valid authorization at any time. Therefore. 
Joly and ECR are operating in violation of the Clean Water Act. 

In order to lawfully discharge process water associated with mine dewatering, Joly is required to 
fiirst apply for coverage under an individual Clean Water Act National P011utant Discharge 
Elimination System discharge pei-mit. Joly has failed to obtain ati individual NPDES perniit or 
any other valid authorization at any time. Therefore, Joly is operating in violation of the Clean 
W ater Act. 

PERSONS RESPONSIBLE FOR ALLEGED VIOLATIONS 

Ernest Joly & Sons, Ine. and Eastern Connecticut Recycling, Inc. and the Facility owner(s) and 
operator(s) are the persons, as defined by Section 502(5) of the CWA, 33 U.S.C. § 1362(5), 
►-esponsible for the violations alleged in this Notice. Joly has owned and operated the Facility 
since at least 1968 and currently advertises as an operator of the Facility.'' ECR has operated a 
portion of the Facility since at least 2004 and currently advertises as an operator of the Facility.'4 
Joly and ECR and their agents and directors, including but not limited to Rand W. Joly, president 
of Ernest Joly & Sons, Ine., Derek Seney, president of Eastern Connecticut Recycling, Ine., 
Ernest Joly Sr., registered agent of Ernest ,loly & Sons, Inc., and Sean M. Scabra, registered 
agent of Eastern Connecticut Recycling, Ine., have operational control over the day-to-day 
industrial activities at this Facility. Tfierefore, the Facility owner(s) and operator(s) are 
responsible for managing stoi-mwater at the Facility in compliance with the Clean Water Act. 

See icl. at (14 ). 
' See Fact Sheet for the Multi-Sector Stormwater Gen. Permit, 58 Fed. Reg. 61,146, 61,154 (Novetnber 19, 1993). 

See Business Inquh}: l^inest Jolv & Sons, Inc., CoNN. SEC'Y ott STATE, https:/%www.concord- 
sots.cttgov/CONCORD/online?sn=Public[nquiry&eid=9740 (enter "Ernest Joly & Sons" into the "Search by 
Name:"' tield, click the "Search" button; then click the "Ernest Joly & Sons, Ine." hyperlink) (last visited July 16, 
2018). 
"See Busine.rs Inyuiry: Eastern C'onnecticut Recvcling, Inc., CoNN. SI-:C'Y oF SIATE, https://www.concord-  
sots.ct.govICONCORD/online?sn=Publiclnquiry&eid=9740 (enter "Eastern Connecticut Recycling" into the 
"Search by Name:"' field, click the "Search" button; then click the "Eastern Connecticut Recycling, Inc." hyperlink) 
(last visited July 16, 2018).
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LOCATION OF THE ALLEGED VIOLATION 

The violations alleged in this Notice have occur►-ed and continue to occur at the sand and gravel 
and mulching Facility located at 32 Beat►-ice Ave.. Danielson, CT 06239. 

ACTIVITIES ALLEGED TO BE VIOLATIONS 

,loly and ECR have, and continue to. en^^age in "industrial activities," and their operations fall 
under SIC Major Codes 14 (Joly) and 24 (ECR) vvithin the meaning of 40 C.F.R. 
§ 122.26(b)(14)Y Because the Facility has primary SIC Codes of 14 arnd 24 and discharges of 
stormwater associated w ith industt-ial activitv. Joly arnd ECR are t-equired to apply for, obtain 
coverage under, and comply with the reqttirements of the General Permit or an individual 
NPDES permit. In addition, Joly and ECR at-e required to obtain individttal NPDES per►nit 
covera ge for proeess wastewater discharges that may result trom activities sttch as mine 
devvatering. Joly and ECR have failed to take any of these requi►-ed steps. 

Activities at the Facility include, but are not limited to: storing, movin g . and processing sand and 
gravel (exposed aggregate). lumber & wood products, and other materials outside or otherwise 
exposing them to the elements; opet-atin( y and storin g heavy machinery and equipment outdoors; 
and driving vehicles on and off the Facility therebv tracking pollutants off-site. AII of these 
activities at the Facility have contaminated the site with industrial pollutants. 

Sand and gravel (exposed aggre uate), lumber and vvood products. and other materials: machinery 
and equipment; and vehicles at the Facilitv are exposed to precipitation and snovvmelt. 
Precipitation falls on and flovvs over the sand and gravel piles: machinery and equipnient; and 
vehicles, picking up dust, total suspended solids (TSS), total dissolved solids (TDS), fines, 
diesel/gas fuel, oil, heavy nietals, trash, and othe►- pollutants associated w ith the Facility's 
operations. The polluted runoff is then conveyed off-site into vvaters of'the United States. 

In addition, to the extent that Joly and ECR use vvater in their industrial processes, includina but 
not limited to washin o sand. rock. gravel. timber, and mulch, and sprayin^^ water on rock and 
timber crushing and sortin g machinery , that vvater becomes "process wastewater" (also referred 
to as "process water") as det►ned in 40 C.F.R. S 122.2. 1 " Dischar^^es of process wastewater are 
not covered under Connecticut's General Pet-mit for the Discharge of Stormvvater Associated 
w°ith Industrial Activity. Instead, discharges ot' process wastewater must be covered under an  

 S.	 iee G[=1^►_►tra►. Pt ►tNtrr, supru note ?. at §2 (undei- the definition ot "industrial activit}- ..  specifN ng that activities 
covered include: SIC iVlajor Group 1^ that mine sand, gravel, stone, c(av and other non-nietallic minerals, as vvell as 
SIC Major Group 24: lumber and wood products- except furniture). 
` Detining "Process wastewater" as "anv water which, durin: manufacturing or processin g_ conles into direct contact 

with or results from the production or use of any ravv material. intermediate product, finislled product, byproduct, or 
waste product."

-5-



individual NPDES permit. CLF intends to pursue claims related to Joly and ECR's unpermitted 
discharges of process water to waters of the United States. 

STANDARDS AND L[MITATIONS ALLEGED TO HAVE BEEN VIOLATED 

a. Joly and ECR are Dischar$jnt! Stormwater Associated with Industrial Activity to 
Waters of the United States Without a Permit. 

The Clean Water Act prohibits the discharge of pollutants to the waters of the United States 
except in accordance with a valid NPDES permit." Joly and ECR's industrial activity at the 
Facility have caused and continue to cause a"discharge of pollutants" within the meaning of 33 
U.S.C. § 1362(12) and "stormwater discharge associated with itidustrial aetivity" within the 
meaning of 40 C.F.R. § 122.26(b)(14), from the Facility on at least each and every day that there 
has been a measurable rain event of above 0.1 inches." There have been many such storm events 
since 2012. 

The Facility is ge►ierating pollutants fi •om and through at least the following point sottrces: the 
sand, gravel, titnber, mulch, and various other tnaterial piles that are open to the elemetlts; the 
machines and equipmetit left outdoors; atid the vehicles driving on and off the Facility, while 
additionally conveying pollutants through site grading, surf ace water channels, subsurface 
hydrological connections, detention ponds, culverts, and other conveyances to the Quinebaug 
River and other waters of the United States. The Quinebaug tlows into the Atlantic Ocean, both 
of which are "waters of the United States," as defined in 40 C.F.R. § 122.2, and therefore are 
also "navigable waters," as detined in Section 502(7) ofthe CWA, 33 U.S.C. § 1362(7). The 
Facility is discharging this industrial stormwater without the permit required under Section 402 
of the Act, 33 U.S.C. § 1342. 

b. Joltir and ECR are Violatin$! the Clean Water Act by Failing to Obtain Covera2e 
Under and Failiny, to Comply with the Reguirements of the General Permit. 

Joly and ECR are industrial dischargers with primary major SIC codes of 14 and 24 respectively, 
which means that pursuant to Section 402(p) of the Act, 33 U.S.C. ,y5' 1342(p), Joly and ECR are 
obligated to apply for coverage under the General Permit or individttal NPDES pertnits for their 
discharge of polluted stormwater and must comply at all times with the conditions ol'their 
permits. E3y failing to apply for, obtain coverage under, and cornply with the requirements of the 
General Pertnit or an individual permit, Joly and ECR are violating CWA Sections 301(a), 
402(a), 402(p), 33 U.S.C. §§ 131 1(a), 1342(a), 1342(p), 40 C.F.R. § 122.26(c)(1), and 40 C.F.R. 

^ See 33 U.S.C. § 131 1(a). 

x EPA has determined that precipitation greater than 0.1 iticlles in a 24-hour period constitutes a measurable 
precipitation event for the purposes of evaluating stormwater runoff associated with industrial activity. See, e.x., 40 
C.F.R. § 122.26(c)(i)(E)(6) (usin- 0.1 inches as the distinguishing threshold of a storm event). 

-6-
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5122.26(e)(1)." The pi-imary General Permit requirements that the Joly and ECR have failed and 
contitiue to fai) to meet are detailed below. 

1) Joly and ECR must submit a registration form to DEEP to be covered under the 
General Permit. 

To be eligible to discharge under the General Permit, Joly and ECR must fiile a registration form 
vvith DEEP. 2Q To register. Joly and ECR are required, amorng other things, to include a 
description of all stormwater discharges, including descriptions of: the conveyances, outfalls or 
channelized flows that I'un off the site. the property and amount of impervious surfaces in square 
feet or acres, the immediate surface water bodv or wetland to which the stormvvater conveyance, 
outfall and/or runoff discharges, and the name of the vvatershed and nearest waterbody to which 
the site discharges and its Water Quality Classitication.'- 1 Jolv and ECR have failed to prepare 
and file a registration form." 

2) Joly and ECR must develop and implement a Storm-,vater Pollution Prevention 
Plan. 

Joly and ECR tnust also prepare. tYiake available. and implei7ient a Stormwater Pollution 
Prevention Plan ("SWPPP'") for the portion of the facility for which each operates in accordanee 
with schedules established in the General Permit.'' Amon(i other things- the SWPPP must 
include: a facility description, a general location trnap identifying the location of the facility and 
all receiving waters to which stormwater dischar ges, information related to a company 
stormwater pollution prevention team- a summary of potential pollutant sottrces, a description of 
control measures, and schedules and procedures for implementation of control measures. 

" Sections 301(a), 402(a), and 402(p) make it imlawful for Joly and ECR to discharge stormwater associated with 
industi-ial activity without obtainin g and complyin g with the conditions of a NPDES permit. 44 C.F.R. Sections 
12?.26(c)( I) and 122.26(e)( I) require Joly and ECR to appl\ for a NPDES permit that covers its dischar ge of 
stormwater associated with industrial activity. 

See GENFRAL PER;vIIT, supi-a note 3, at § 4(specifying that the Clean Water Act requires eoveraee under and 
compliance with a valid NPDES permit in order to lawfully diseharge, and that submission of a reg istration form to 
DEEP is required in order to obtain coverage tmder the (leneral Perrnit). CLF does not concede that all of the 
activities condtucted at the Facility are neeessarily eli-ible for covera ue. For example, if the Facility is discharging 
process wastewater, such as wash water, or has any other non-stormwater dischar oe containing pollutants which is 
not authorized by the General Pei-mit, then an individual NPDES permit is required, and the failure to obtain and 
comply with an individual NPDES permit for such dischar ges also constitutes as a violation of 33 U.S.C. §§ 
1311(a), 1342(p). 

See id at j 4(c)(2)(F). 
" A thorou^h search of EPA's Enforcement & Compliance I fistory Online ("ECHO' - ) database. and DEEP's 
database, reveals that no reQistration forin has been submitted for the Facility. See U.S. Envtl. Prot. Agency, ENt^'T 
& CoNtPLIANCe HIsrORti' ONLINF.. echo.epa.gov (last visited Nov. 29, 2017); Gen. Perrrriit Registrationfor the 
Dischar-Ke qfStorrnwater.lssociated with Inchrs. .Ictiriti 	 T , CoNN. DEP' OF ENERGY c^ ENVTL. PROT., 
http:L'www.depdata.et.gov/permit%Industrial Stormwater Reg Report.pdf. 

See GLNFRAI. PFRh11T, supra note ?, at ti 5(c).

-7-
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monitoring and inspections, as well as certain additional requirements specific to sand and gravel 
facilities.`' 4 Joly and ECR have failed to develop, make available, and implement a compliant 
SWPPP.'' 

3) Joly and ECR must implement control measures and Best Management Practices. 

Facilities that become authorized to discharge stormwater under the General Permit must operate 
in accordance with mandatory general and sector-specifte control measures called Best 
Management Practices ("BMPs") in order to minimize the discharge of pollutants from the 
Facility." These BMPs include, but are not limited to: minimizing exposure of stormwater to 
certain materials, for exatnple by means of a perrnanent roof or cover;'-' managing stormwater 
runoff, for example through implementing measures such as diverting uncontaminated run-on to 
avoid areas that may contribute to polltrtants, or through collection and reuse or treatment 
measures; 28 preventative maintenance and testin( , ;"' spill prevention and response procedures;;0 
sediment and erosion control;' 1 dust suppression; 3 '- and run-on diversion.'3 

4) Joly and ECR must conduct routine site inspections. 

Facilities that become authorized to discharge under the General Permit must conduet routine 
comprehensive inspections of areas where industrial materials or activities are exposed to 
precipitation and must ensui-e that all stormwater control measures comply with the SWPPP.31 
There are two different kinds of inspections required by the General Permit. At least twice a 
year, qualitied personnel must visually inspect material handling areas and other potential 
sources of pollution, and prepare a report summarizing the details and results of the inspection.3' 
In addition, Joly and ECR must also ensure that qualified personnel conduct monthly visttal 
inspections of equipment and specific sensitive areas of the site. 31 Moreover, the Facility must 
also observe structural stormwater management measures, erosion control measures, control 
measures and other structural pollution prevention measures, as well as any equipment needed to 

'4 Sce !d. at $ 5(f)(2)(Sector B). 
'-' See supru note 22. A thorou gh search of the EPA's and DEEP's records reveals that as of the date of this Notice_ 
no SWPPP has been prepared or submitted for the Facility as part of the Registration for permit coverage. On 
information and belief, no SW'PPP exists. 
2 " See GFN[-:rzAt_ PI-KMrr, supra note 2, at §§ 5(b), 5(f) (detailing both general BMPs and sector-specific BMPs). 
'' /d. at $3 5(b)(5), 5(c)(2)(D)(ii) (requiring an inventory of exposed materials). 
" Id at § 5(b)(7). 
" ld at § 5(b)(8). 
;o lcf at ti 5(b)(9). 
a ^ Icf. at § 5(f)(2)(B)(i). 
12 Id at j 5(f)(2)(B)(ii). 
33 14/. § 5(f)(2)(13)(111). 

3 ' Id at § 5(d). 
Id. at § 5(d)( I). 

° Id. at S 5(d)(2).

-8-
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implement the SWPP, to ensure they a►-e implemented and maintained properly. 17 The schedule 
of these inspections as vvell as the records and reports resulting frotn these inspections must be 
included in the SWPPP.' s On information and belief. Joly and ECR have failed to conduct the 
required routine inspections. 

5) Joly and ECR must comply with monitoring requirements. 

Facilities autliorized under the General Permit must collect and analyze stormwater samples, 
document monitorino activities. and submit reports to DEEP.''" The General Permit requires that 
all covered facilities conduct multiple types of analvtica) monitoring, and DEEP mav require 
additional individualized monitoring as vvell. 4t ' In particular. because the Quinebaug River and 
downstream receiving waters are "impaired vvaters" under 33 U.S.C. § 1313(d). Joly and ECR 
must monitor for all pollutants for vv°hich the Quinebaug River is impaired." 

Samples must be collected from an y discharge resu1t111(2 frotn a storm event that occurs at least 
72 hou►•s after any previous storm event (T enerating a stormvLater discharge, and must be taken 
durin g the same storm event. if feasible.^' 'I'liese samples must be tested for poltution according 
to the ►nethods prescribed in 40 C.F.R. § 136, unless othervvise specitied in the General Permit.4' 
On information and belief. Joly and ECR liave failed to conduet the required monitorin c, and 
testing under the General Permit and have failed to submit the required monitorin g reports to


	

DEEP^.	 y 

6) Joly and ECR discharge into impaired waters, therefore Joly and ECR must meet 
certain criteria. 

The Quinebaug River and dow°nstream receivin2 vvaters are impaired. as detined by the General 
Permit.`' 4 Industrial activities that discharoe to impaired Nvaters, such as those eonducted by Joly 
and ECR, are required to meet certain criteria identified in the General Permit." Joly and ECR 
have discharged and continues to discharge into an impaired vvater without an established Tota) 
Maaimutn Daily Load ("TMDL") and have failed to eomply vvith the requirements of Section 

" Id at 5 5(d)( I). 
a Id. at § 5(d). 
° Id. at § 5(e), (h). 

Id.. at $ 5(e). 
41 Id. at 5 5(e)( ( )(D). 
' Icf. at § 5(e)(2)(A). 
'' Id. at § 5(e)(3)(D)(i): see also 40 C.F.R. § 136. This does not include acute toticit}° biomonitoring tests, as stated 
in the Gt-tvERA►. PERMu r § 5(e)(2)(D)(ii). . '' .Sec GEIv11R4L PERNtrt, sulwu note ?, at § 2(definin^^ 'Impaired waters' as "those surface ^^aters of the state 
designated by the conimissioner as impaired pursuant to Section 303(d ) of the Clean Water Act and as identified in 
the niost recent State of Connecticut lntegrated water Quality Report"). 

Icl. at § 5(g).
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5(c)(5) and 5(e)( I)(D) of the General Permit." These criteria can apply even if the discharbe is 
to receiving waters that are not specit -►cally identified as itnpaired waters on a Section 303(d) list, 
where DEEP determines that the discharge is not controlled as necessary to meet water quality 
standards in a downstream water segment. 

7) Joly and ECR must comply with reporting and record keeping requirements. 

Joly and ECR must maintain and submit to DEEP any and all required monitoring data.47 
Required monitoring data includes: stormwater monitorinb reports (SMR) identifying all 
discharges;^ s inspeetion reports, summarizing the scope and descriptian of the inspections, as 
well as major observations, actions taken and ttpdates made to the SWPPP; 4`' serniannual 
benchmark monitoring reports;'` an Exceedance Report that must be submitted to DEEP if any 
of the follow-up monitoring shows any exceedance of a numeric effluent limit;' 1 and any other 
required repo►-ts under the General Permit. 

For each measurement or sample taken pursuant to the requirements of the General Permit, Joly 
and ECR must maintain records that include: the place, date, and titne of sampling and the time 
the discharge started; the person(s) collecting the samples; the dates and times the analyses were 
initiated; the person(s) or (aboratory that performed the analyses; the analytical techniques or 
methods t►sed; and the results of all analyses.^' All records atid information resulting from the 
monitoring activities required by the General Permit, includinb all records of analyses performed 
and calibration and maintenance of instrumentation, must be retained for a minimum of five 
years following the expiration of the General Permit." Moreover, Joly and ECR have a duty to 
correct and report any violations immediately t►pon learning of such a violation(s). 54 On 
information and belief, .loly and ECR have failed to maintain the required records and failed to 
submit all required monitorin g data and reports. 

8) Joly must comply with additional requirements located in Section 5(f)(2)(Sector B) 
of the General Permit. 

As noted above, the General Permit contains various requirements that are specific to Non- 
metallic Mines and Quarries. These requirements—many of which are listed above—are detailed 

'° Id. at § 5(g)( I). 
"]u'. at 5 5(h)(3). 
-18 Id at § 5(e)(2)(A). 
" Icl. at § 5(d)( I )(B). 
o Id. at § 5(e)(I)(B)(v). 
^ Id at y 5(e)(►)(F')(ii). 

Id. at 5 5(h)(1)(A). 
Id at 5 5(h)(2). 

a IcL at § 6(b).
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in Section 5(t)(2)(Sector B) of the General Permit. On information and belief. Joly has failed to 
comply with the additional requirements of this Section of the General Permit.'` 

9) Joly and ECR must comply with the General Permit Sections 5(a) and 5(i): 

In addition, Joly and F.CR must assure that any activities authorized unde►- the General Permit are 
conducted in accordance with the following conditions under General Permit Section 5(a): 

• General Permit Section 5(a)(3): The►-e shall be no distinetly visible floatin g seum, oil or 
other matter contained in the stormwater dischar ge. Excluded fi-om this are naturallv 
occurring substances such as leaves and twigs provided no person has placed sueh 
substances in or near the discharLe. 

• General Permit Section 5(a)(4): The stormwater discharge shall not result in pollution 
due to acute or chronic toxicity to aquatic and marine life. impair the biological integritv 
of aquatic or marine ecosystems, or result in an unacceptable risk to human health. 

• General Permit Section 5(a)(5): The stormx\ater discharge shall not cause or cont►-ibute 

to an exceedance of the applicable Water Quality Standards in the receivin o kvate►'. 

• General Permit Section 5(a)(6): Any new stormwater dischar ge to hi4h quality waters (as 
detined in the Water Quality Standards) shall be dischar .̂;ed in accordance with the 
Connecticut Anti-Degradation Implementation Poliey in the Vl-'ater Quality Standards 
manual. 

On information and belief. Joly and ECR have failed to comply with these requirements. 

Moreover, in Section 5(i) ofthe Genera) Permit, DEEP incorporated by referenee certain state 
regulations that set fortlh the duties of lawful NPDES permit holders. On information and belief. 
Jol̂ v and ECR are also violatin^^ these obligations. These duties include: 

• complying with all terms and conditions of a NPDES permit;' 
• properly operating and maintainin , facilities and svstems for wastewater collection. 

storage, treatment and control;'^ 
• using approved methods for disposal of any screenings, sludges, chemicals and oils and 

any solid or liquid wastes resulting from wastewater treatment;'R 

Ici at 5 50)(2)(A)-(C)(detailin- Additional Requirements for Authorization. Additional Control Measures, and 
Additional Plan Requirements for Sector B Industries). 

See State of Conn. Dep't of Envtl. Pi-ot., CotvN. AGt hctES REC;s. 22a-430-3 (e) (201 5). 
https:lieregulations.ct.gov'eRe-sPortalBrowse/RCS, ,k?id=Title°o?0??a i 2?a-430i?'a-430-3,?2a-=130-3 (incorporated 
into the General Permit in Section 50)(1 }. 

Id at ( f). 
Id. at (^r).



• maintaining practices, p►•oeedures and facilities designed to prevent, mininiize and control 
spills, leaks or such other unplanned releases of all toxic or hazardous substances and any 
other substances as the co►nmissioner deems necessary to prevent pollution of the waters 
of the state;' `' and 

• takin o all reasonable steps to minimize or prevent any discharge in violation of the permit 
or any discharge which has a reasonable likelihood of adversely affecting human health 
or the environment.6" 

hn sum. Joly and ECR's discharge of sto► • mwater associated with industrial activities without a 
permit and Joly arid ECR's failure to apply for, obtain coverage Lmder, and comply with the 
above-listed conditions of the General Permit—or an individual NPDES permit—constitute 
violations of the General Permit and of Sections 301(a) and 402(p) of the C'lean Wate►• Act, 33 
U.S.C. §§ 131 1(a), 1342(p). 

DATES OF VIOLATI0N 

Each day on which Joly and ECR operate the Facility without permit coverage or discharge 
stormwater and/or process wastewater without a permit frotn the Facility is a separate and 
distinet violation of Sections 301(a) and 402(p)(2)(B) of the CWA, 33 U.S.C. §§ 131 1(a) and 
1342(p)(2)(B). 

Joly and ECR have discharged sto►-mwater without a permit in violation of Section 301(a) of the 
CWA, 33 U.S.C. § 131 1(a), on every day on which there has been a measurable precipitation 
event since the cornrnencement of Joly and ECR's operations at the Facility, respectively, or Oct. 
l, 1992 (whichever is later). Each day on which Joly and ECR operate the Facility or discharge 
process water fro►n the Facility without a permit is a separate and distinct violation of Seetion 
301(a) of the CWA, 33 U.S.C. 5 131 I(a). 

Every day, since at least 2012, on which Joly and ECR have failed and continue to fail to apply 
for, obtain coverage, and comply with the requirements of the General Permit for the Discharge 
of Stormwater Associated with lndustrial Activity issued by DEEP is a violation of Section 
402(p)(3)(A) and (p)(4)(A) ofthe CWA, 33 U.S.C. § 1342(p)(3)(A), (4)(A). These days of 
violation have continued consecutively since October 1, 1992, wllen Connecticut's first general 
permit for the discharge of stormwater associated with industrial activity came into effect, or the 
commencement of Joly and ECR's operation at the Facility, whiehever is later. 

These violations are ongoing and continuous, and barring a change in the stormwater 
management controls at the Facility and full compliance with the permitting requireme►1ts of the 
Clean Water Act, these violations will continue indefiinitely. 

59 Id. at (p). 
00 Id. at (h).
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RELIEF REQUESTED 

Joly and ECR are individuallv liable for the above-described violatiorns occurrin(i prior to the 
date of this letter, and for everv day that these violations continue. Pursuant to Section 309(d) of 
the Act, 33 U.S.C. § 1319(d), and the Adjustment of Civil Monetary Penalties for Inflation, 40 
C.F.R. ti§ 19.2, 19.4. each separate violation ofthe Act subjects Joly and ECR to a penalty of up 
to $ 37,500 per day per day per violation for all Clean Water Act violations occurring between 
.lanuary 12, 2009 and November 2. 2015: and up to $53. 484 per day pei- violation for all Clean 
Water Act violations occrrrin g atter November 2, 2015 and assessed on oi- after Januarv 15, 
2018. (" CLF vvill seek the full penalties allowed by law. 

In addition to civil penalties. CLF will seek declaratory reliet and injunctive i-elief to prevent 
further violations of the Clean Water Act pursuant to Sections 505(a) and (d), 33 U.S.C. 
§ § 1365(a), (d), and such othei- relief as permitted by lavv. CLF wr ill seek an oi-der fi-om the Court 
requiring Jol_y and ECR to correct al) identitied violations through direct implementation of 
control measures and demornstration of full re^^ulatorv compliance. 

Lastly. pursuant to Section 505(d) of the Act. 33 U.S.C. § 1365(d), CLF will seek recovery of 
costs and fees associated with this matter. 

CONCLUSION 

Diu-ing the 60-day notice pei-iod. CLF is willin g to discuss effective remedies for the violations 
noted in this letter that may avoid the necessity of further litigatiorn. If you vvish to pursue such 
discussions, please have your attorney contact Caitlin Peale Sloan within the next 20 days so that 
negotiations may be completed before the end of the 60-day notice period. We do not intend to 
delay the tiling ofa cornplaint in federal eourt if discussions are continuin

^
 ^ at the conclusiotl of 

the 60 days.  

°' See 33 U.S.C. §§ 1319(d). 136 5 (a): 40 C.F.R. $§ 19.1-19.4. 
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Slncerely, 

Caitlin Peale Sloan, Esq. 
Staff Attorney 
Conservation Law Foundation 
62 Summer Street 
Boston, MA 02110 
617-850-1770 

cc: 

Andrew Wheeler 
Acting Administrator 
Environmental Protection Agency 
Ariel Rios Buildin^ 
1200 Pennsylvania Avenue. N.W. 
Washington, DC 20460 

Alexandra Dapolito Dunn 
Regional Administrator 
Environmental Protection Agency, Rebion 1 
5 Post Office Square - Suite 100 
Boston, MA 02109 

Rob Klee, Commissioner 
ConneeticLrt Department of Energy & Environmental Protection 
79 Elm Street 
Hartford. CT 06106-5127 

Citizen Suit Coordinator 
Environment and NatLu•al Resources Division 
Law and Policy Section 
P.O. Box 7415 
Ben Franklin Station 
Washington, DC 20044-07415
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